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I
INTRODUCTION 


After several failed attempts in the 1990s, lobbyists for large banks and other credit lenders were finally successful in convincing Congress to redress a number of problems with consumer bankruptcy cases.  On April 20, 2005, President Bush signed into law the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (the “Act”).  Most of the amendments became effective 180 days thereafter on October 17, 2005 and apply only to cases filed on or after that date.

The legislation is the largest revamp of the Bankruptcy Code since its enactment in 1978.  The intent of Congress was to improve bankruptcy law/practice and restore personal responsibility and integrity in the bankruptcy system.  The 2005 Act largely impacts consumer bankruptcies, but it also has many changes effecting corporations, farmers and small businesses.  This paper will discuss some of the more important provisions effecting consumer bankruptcy cases in Chapters 7 and 13. 

Congress enacted these comprehensive bankruptcy reforms in response to several factors, including escalating bankruptcy filings, significant creditor losses associated with bankruptcies, loopholes and incentives in the current system that allow for opportunistic personal filings, and lack of financial accountability.  The Act is specifically targeted to deter (rather than escalate) filings and to prevent abuses in the system such as the proliferation of serial filings.  The amendments to the Bankruptcy Code also impose new responsibilities for those charged with administering consumer bankruptcies and for those who counsel debtors to seek bankruptcy relief.  
II
THE MEANS TEST

At the heart of the Act is the means test, designed to force debtors who have the ability to pay some of their debts into Chapter 13 as opposed to liquidating under Chapter 7 and being essentially granted a free pass.  The Act eliminates the presumption that occurred in practice (if not in theory) that all debtors are entitled to relief under Chapter 7.  Instead, a debtor’s Chapter 7 case would be dismissed, or with debtor’s consent, converted to a Chapter 13 case upon a finding of abuse.  The Act now lowers the substantial abuse standard for dismissal or conversion to one of simple abuse and whether abuse is presumed depends on the outcome of the means test.  11 U.S.C. §707(b).

The purpose of the means test is to set a “bright-line” rule for abuse by mandating dismissal or conversion if certain objective criteria concerning the debtor’s earnings and expenses are met.  The intent was to remove or limit bankruptcy judges’ discretion when certain objective criteria are met.  In these cases, conversion to Chapter 13 or dismissal of the Chapter 7 case is mandatory.

In general, the test starts with the debtor’s current monthly income and deducts allowable expenses.  That monthly net income is then projected over the next 5 years.  If the debtor’s income exceeds certain criteria, then the debtor cannot proceed in Chapter 7.  More specifically, a debtor (at the low end of the income range) would remain eligible for Chapter 7 relief if the amount of his or her income net of expenses is less than $100.00 per month, or in other words, $6,000.00 over five years.  In this case, the debtor could remain in Chapter 7 and receive a full discharge.  On the other end, a debtor would not be eligible for Chapter 7 relief if his or her net income is equal to or exceeds $166.67 per month or, in other words, $10,000.00 over five years.  In the middle range are debtors whose net monthly income is over $100.00 but less than $166.67.  In this case, if the debtor’s income less expenses multiplied by 60 (i.e. over 5 years) is between $6,000.00 and $10,000.00, conversion or dismissal is only required if the debtor has sufficient income to pay 25% of non-priority unsecured claims.  

A.
Monthly Income Under §101(10A)


The first issue a consumer debtor’s attorney will have to confront is the calculation of debtor’s “current monthly income.”  Under the Act, that term is defined in §101(10A) as the average of the last six months’ income received from all sources by the debtor (and in a joint case, the debtor’s spouse).  The six-month period is defined in §101 as the six months ending on the last day of the month before the petition is filed.  Thus, waiting a few days until a new month begins could increase or decrease the current monthly income of a debtor who has irregular or sporadic income.  Of course, if a debtor has been unemployed or has otherwise lost or gained income, waiting a month or two could radically change this amount, and a debtor’s actual income at the time of the petition may be significantly above or below the “current monthly income” as defined by §101(10A).

Current monthly income also includes any amount paid by an entity “for the household expenses of the debtor” or the debtor’s dependents “on a regular basis.”  It clearly does not include all income of non-debtor household members.  Also, amounts not used for household expenses or not received on a regular basis are not included.  Therefore, if relatives have been helping the debtor’s family by giving of cash to assist with bills, these payments will likely be included as part of the debtor’s current monthly income.  Also, the income of an adult child who lives in the household but contributes little or nothing to the household will not be included in the parent’s current monthly income.  Conversely, if the child files a case, his or her relatively low expenses will not effect the calculation of current monthly income, provided the parents do not actually supply cash to the debtor-child for those expenses.

The definition of current monthly income also appears to include a sole proprietor’s gross income, especially since amended §1325(b) provides for business expenses to be deducted from the debtor’s current monthly income for debtors with a current monthly income below the applicable state median.  So, most debtors with a small sole proprietorship business will have high current monthly incomes and be subject to the means test even if their net incomes are negligible and non-existent.  They will have to argue that their business expenses are either “Other Necessary Expenses” required for production of income or special circumstances warranting an adjustment in expenses.  Other issues are not so clear.  Are capital gains included in income?  Would capital losses be deducted?  If so, should a debtor sell assets to realize their loss?  If the capital gains are those of a non-debtor spouse, it appears they are to be included only if they are regularly contributed to household expenses.

Under the Act, there are several important exclusions from current monthly income.  Most notably, they are as follows:

· Benefits under the Social Security Act;
· Benefits under the Supplemental Security Income Program (SSI);
· Welfare benefits and foster care benefits;
· Unemployment benefits; and
· Benefits under programs funded through state and federal social services.

B.
The Median Income Threshold 


The next step in the means test is determining whether the debtor’s current monthly income is below the applicable state median income threshold.  “Median family income” is also defined in new §101(39A).  The definition’s language is confusing, however, requiring the median income “both calculated and reported by the Bureau of Census in the then most recent year” to be adjusted by the “percentage change in the Consumer Price Index for All Urban Consumers during the period of years occurring after such most recent year and before such current year.”  11 U.S.C. §101(39A).  The median income numbers are typically reported relatively late in the year.  It is expected the Bureau of Census will be reporting the relevant median income numbers for each state every year.  


It should also be noted that in §707(b) and §1325(b) for a household of one, the relevant census figures are for a one-earner household and that for households larger than four, instead of using the census figures (which decrease because large families tend to be poorer) $525.00 per month is added for each additional household member over four.  11 U.S.C. §§707(b) and 1325(b).  This added amount will be periodically adjusted for inflation under Code §104(b).  Other issues regarding household size may also arise, such as whether to count as a household member a college student who is away from the home eight months out of the year.  Also, is the household size determined at the time the petition is filed or over some course of time preceding the bankruptcy filing?  This may or could cause debtors considering bankruptcy to increase the number of persons living within the household.


Once the applicable median income is found, it is then necessary to determine whether the debtor is protected by the two different safe-harbor provisions found in §707(b).  These thresholds prohibit use of the means test for debtors with income below the state median and prohibit §707(b) motions other than by the Court or the United States Trustee against debtors with income below the median.  11 U.S.C. §707(b)(7).  The two safe harbors seem to differ slightly in how they count the income of a non-debtor spouse.  It is clear, in any event, that for purposes of the means test threshold, the income of a separated spouse is not counted.  For the threshold limiting standard to bring a §707(b) motion, a spouse’s income is only considered in a joint case.  11 U.S.C. §707(b)(6).


If, having performed these calculations, the debtor’s attorney determines the debtor is not protected by the means test safe harbor, the attorney must then apply the means test formula to determine whether the debtor is eligible for Chapter 7.  This formula begins with current monthly income and deducts allowed expenses to come up with a monthly amount deemed to be available to satisfy general unsecured creditors.  11 U.S.C. §707(b)(2).  However, in attempting to combine the Internal Revenue Service living expense standards within this bankruptcy context, the formula creates numerous issues with which consumer debtors and attorneys will need to grapple.

C.
Applicable Monthly Expenses


The first set of deductions allowed under the Act in the means test analysis are those specified under the national and local standards and the debtor’s actual expenses which can be classified as other necessary expenses by the Internal Revenue Service.  11 U.S.C. §707(b)(II)(A)(ii).  The national and local standards include expenses for housing and utilities, transportation, food, clothing and other expenses.  See, Internal Revenue Service website at:  www.irs.gov.  “Other Necessary Expenses” category consists of a non-exclusive list of expenses necessary for family, health and welfare or production of income.  Id.

A point of contention that has already arisen is how transportation expenses are computed.  One view is that because the language refers to deducting the amount specified in the standards and not actual expenses, the ownership allowance specified in the standards is the minimum amount to be deducted for the expense of car ownership, rather than the remaining car payments on a vehicle, if any, divided by 60 months for a five-year plan in Chapter 13 cases.  In fact, the literal language of the provisions could lead to a conclusion that both the amount specified and the secured debt payment should be deducted, which would allow double counting of some of those payments.  


An additional issue that may arise with the IRS transportation allowance (especially in metropolitan areas) is that it seems to assume that debtor-families who have cars do not use public transportation.  These families should also be allowed to include their bus or rail fare as part of this expense.  For cases in which this is not true, and family members commute to work or school by rail or bus, the allowance of “Other Necessary Expenses” required for production of income or the “special circumstances” adjustment to expenses appears to be the remedy.  11 U.S.C. §707(b)(II)(B).  Similarly, the IRS transportation allowance does not take into account large disparities in car insurance costs that exist within some metropolitan areas.

The IRS housing expense allowances, determined by county and family size, present different issues.  Again, there is the inter-relationship with the allowed payments of secured debt.  As with the transportation allowance, a debtor-friendly reading of the provisions might well allow both the housing allowance and the secured debt payment.  However, this would permit double-counting.  To avoid such double-counting, it appears that in trying to combine the two provisions, the home owner debtor should first deduct the amount specified for the housing allowance, which covers utilities, home maintenance, etc., and then deduct the mortgage payment, after subtracting from the mortgage payment the amount which would be double-counted because it was included in the housing allowance.  Using some other method that deducts the full mortgage payment from the housing allowance could quite possibly leave debtors no money to maintain their homes or even pay for telephone service, a result at odds with the obvious intent that home owners should be able to continue mortgage payments and retain their homes.  For renters, as well as home owners, the IRS housing allowance is also enhanced with a special allowance for permitted reasonable and necessary home energy costs to the extent they would take total housing and utility expenses over the IRS allowance.  However, if a renter’s rent, by itself, exceeds the IRS allowance, there may be no way to include an expense for utilities, such as basis telephone service, other than through the “Other Necessary Expense” category or the special circumstances adjustment.

The “Other Necessary Expense” category is a non-exclusive list and includes a host of expenses.  These expenses are typically:

· Expenses for child care and/or court-ordered payments, including alimony, support and/or restitution;
· Expenses for the care of the elderly or handicapped;

· Educational expenses for special needs children if suitable education is not available from public schools;

· Medical and dental expenses;

· Taxes;

· Involuntary deductions from wages, including union dues, uniforms, term life insurance, mandatory pension contributions and withholding taxes;
· Charitable contributions to qualified religious or charitable entities or organizations; and
· Public or private school expenses up to $1,500 per child.  (To take this deduction, the debtor must supply detailed documentation of such expenses including why they are reasonable and necessary).
Beyond the listed expenses, the means test allows deduction of amounts payable on secured and priority debts, presumably on the theory that such debts would be paid before unsecured claims in a Chapter 13 case.  But, the deduction for secured claims is not the same amount that would be paid in a Chapter 13 case.  Instead, it is in the total amount “scheduled as contractually due” to any secured creditors in the 60 months after the petition was filed, plus any arrears necessary to maintain possession of a principal residence, motor vehicle or other necessary property.  Also, the payments that may be deducted under this provision, which makes no distinction among secured debts or necessary property, include payments on debts secured by appliances and payments on credit union loans where credit cards are cross-collateralized by the debtor’s car loan.


Once all of the allowed expense deductions are taken, even if the income that is deemed to remain available is above the amount that creates a presumption of abuse, the debtor may rebut the presumption by showing special circumstances that justify additional expenses or a reduction in the income figure used.  11 U.S.C. §707(b)(2)(B).  Such special circumstances could be simply a reduction of the debtor’s income below the current monthly income figure, or additional expenses, such as the moving expenses, security deposit and other costs, that would be incurred if the debtor moved to a low-rent apartment.  The test for special circumstances is that there must be no reasonable alternative.  This gives bankruptcy courts a good deal of discretion to temper the arbitrariness of the means test by taking into account other factors.  Although the debtor has the burden of overcoming the presumption, as a practical matter, the party seeking dismissal would have to show that there is a reasonable alternative to the debtor’s additional expenses.  In any event, the presumption is only rebutted if the reduction in income or additional expenses brings the debtor’s deemed available income below the amount that would trigger the presumption.

All of these provisions impact the advice an attorney will give to a debtor who is in danger of being ensnared in the means test and also, as discussed below, to a higher income debtor planning to file a Chapter 13 case.  Certainly, an attorney can advise a debtor which debts would be more or less advantageous to pay before bankruptcy in order to maximize deductions in the means test.  For example, it would be more advantageous for a debtor to pay a debt for back-rent that to pay a priority tax debt.  However, new §526(a)(4) prohibits an attorney from advising a debtor “to incur more debt in contemplation of filing” a bankruptcy case, but surely an attorney is allowed, and indeed obliged, to explain to a client how the means test is calculated and the impact different types of debts will have.  In fact, even petition preparers are required by new §527(c) to explain the means test to debtors, although it is hard to see how they could do so without practicing law.  
III
Attorneys’ Duties and Debt Relief Agencies

The Act adds new provisions to the Code consistent with the intent of Congress to strengthen professionalism standards of attorneys and others who assist consumer debtors with their bankruptcy cases.  Newly defined as “debt relief agencies,” such professionals, including attorneys, are required to provide expanded disclosures, including alternatives to bankruptcy, to consumer debtors.  11 U.S.C. §§526-528, 707(b)(4).  To ensure compliance with the Act’s disclosure provisions, a host of regulations and enforcement mechanisms have been instituted.  These disclosure provisions generally apply to persons who provide goods and services relating to the advice or filing of bankruptcy by consumer-debtors whose non-exempt assets are less than $150,000.00.  11 U.S.C. §528.

The penalty provisions are found in the new amendments to §707(b) and in Federal Rule of Bankruptcy Procedure 9011.  Under new §707(b)(4)(A), costs and attorneys’ fees incurred in a successful §707(b) motion may be assessed against the debtor’s attorney, but only in certain circumstances which would permit fees to be awarded under current law.  11 U.S.C. §707(b)(4)(A).  Fees and costs may only be awarded if a debtor’s attorney violated Federal Rule of Bankruptcy Procedure 9011 in filing the bankruptcy case itself.  Moreover, the procedures of Rule 9011 for awarding fees and cost must be followed.  The only real change in this provision is that costs and fees may be awarded to the trustee even if the Court initiates a proceeding to show cause.
  However, this provision only applies if a §707(b) motion was brought by a trustee, rather than the United States Trustee.  The original purpose of the provision apparently was to give trustees an incentive to file §707(b) motions, but after the provision was originally introduced, the standard was changed to a Rule 9011 standard that is unlikely to entice trustees to expend great efforts in litigating.  The court may also assess a civil penalty independently against a debtor’s attorney who violates Rule 9011.  Again, this is nothing new.  Court’s already may assess civil penalties under Rule 9011.  The only difference is that the penalty unlike those assessed sua sponte under Rule 9011 may be payable to a trustee, the United States Trustee, or a bankruptcy administrator.  

A.
Debt Relief Agencies Defined Under §101(41)

More confusing are the provisions setting out requirements for “debt relief agencies.”  11 U.S.C. §528.  These provisions are broadly drafted and apply to many attorneys who rarely, if ever, represent consumer bankruptcy debtors.  Under the new definitions in §101, an “assisted person” is any person whose debts are primarily consumer debts and whose non-exempt property is worth less than $150,000.00.  11. U.S.C. §528.  This description encompasses the vast majority of the population, because there is no requirement that an assisted person be a bankrupt debtor.  “Bankruptcy assistance” is then defined as goods or services sold or otherwise provided to an assisted person with the purpose of providing advice, document preparation or representation in a bankruptcy case or proceeding, regardless of the chapter.  11 U.S.C. §101(4)(A).  Again, the advice or representation need not be in connection with a case in which the assisted person is a debtor, nor it be in connection with a consumer bankruptcy case.  


A “debt relief agency” is then defined as any person who provides bankruptcy assistance to an assisted person in return for compensation or who is a bankruptcy petition preparer as defined in §110.  11 U.S.C. §101(41).  This clearly includes attorneys who represent individual landlords or other small sole proprietorship business that own primarily consumer debts, as well as those who represent consumer creditors or non-debtor spouses who are creditors in Title 11 cases.  Because “person” is defined to include partnerships and corporations presumably the entire law firm is a debt relief agency.  There is no time limit in the statutes, so quite possibly representing one assisted person could make a firm a debt relief agency for all purposes.  On the other hand, since the definition is in the present tense, a more sensible reading may be that a firm is a debt relief agency only if it currently provides bankruptcy assistance to an assisted person in return for compensation.  Under this interpretation, it could be difficult for a large firm, which occasionally provides services, to keep track of whether it is a debt relief agency at any particular point in time.  

B.
The Scope of Disclosures 


The restrictions placed on debt relief agencies, for the most part, prohibit practices that are already considered improper.  These include the obvious, like failing to perform services as promised and/or making untrue or misleading statements to the debtor-client.  Newly amended §526 of the Bankruptcy Code also prohibits debt relief agencies from misrepresenting the services to be provided or the benefits or the risks of bankruptcy or advising an assisted person to incur more debt in contemplation of a filing of a bankruptcy case.  11 U.S.C. §526(a).  Again, most of these actions were improper under the old law, although it may be perfectly proper to advise a debtor to incur a debt the debtor plans to pay.  Indeed, restrictions on such lawful and proper advice could infringe on the First Amendment rights of attorneys and their clients.  See, Connecticut Bar Association et al v. United States of America and Alberto M. Gonzalez, Civil Action No. 06-00729, United States District Court, District of Connecticut (2006).


11 U.S.C. §527 sets forth a series of disclosures required to be made by debt relief agencies to all assisted persons being provided bankruptcy assistance, which would also include creditors.  First, the assisted person must be given the written notice required under the §342(b)(1), despite the fact that that section requires the notice to be given by the clerk of court.  To the extent not covered by §342(b)(1) notice, and within three (3) days of when the agency first offers to provide bankruptcy assistance services to an assisted person (including a creditor or landlord), a clear and conspicuous notice containing various pieces of information must also be provided.  11 U.S.C. §527(a)(2).  This notice is to inform the debtor that replacement value of each asset as defined in §506 must be stated where requested in the “documents filed to commence the case” after a reasonable injury to establish the value.  11 U.S.C. §527(a)(2)(B).  However, the document filed to commence the case is the petition, which requires no property valuation.  Therefore, the required statement may be somewhat misleading, but few debtors will understand the disclosure anyway.

A debt relief agency must also provide the assisted person a statement about “bankruptcy assistance services.”  11 U.S.C. §528(b).  This statement must be provided at the time of notice under §527(a)(1), but no time requirement is set forth in §527.  The required statement which must be given verbatim, or in substantially similar language, includes information that may be incorrect.  It states “you will have to pay a filing fee to the bankruptcy court” (which is not necessarily always true).
  It also states “the following information helps you understand what must be done in a routine bankruptcy case to help you evaluate how much service you need.”  11 U.S.C. §527(b).  But, in fact, the statement gives no information that would help someone to evaluate how much service is needed.  Finally, the notice proceeds to inform the assisted person that “you can get help in some localities from a bankruptcy petition preparer who is not an attorney.”  Id.

Debt relief agencies, but not attorneys who prepare the bankruptcy petition, schedules and statements for debtors, are also required to provide clear and conspicuous written notice to an assisted person giving “reasonably sufficient information” on how to provide required information.  11 U.S.C. §527(C).  This notice must explain such unsettled questions of law as to how to determine replacement value of assets and current monthly income, how to do means test calculations, how to determine disposable income in Chapter 13, how to list creditors, how to determine the amount owed and the proper address for creditors, and how to determine what property is exempt and value exempt property at replacement value as defined in §506.  11 U.S.C. §527(c).  Since all of these subjects constitute legal advice over very complicated bankruptcy issues, no petition preparer can give such advice without engaging in the practice of law.  

Finally, under new §528(a)(1), a debt relief agency must execute a written contract with an assisted person within five (5) days after the agency provides bankruptcy assistance to the assisted person.  This may be impossible because the assisted person may not wish to sign a contract.  In such cases, the tendering of a contract should satisfy the debt relief agency’s obligation.  Obviously, there is no way to force the assisted person to sign.  Alternatively, the debt relief agency, even before providing a free consultation, could execute a contract that states the services that would be provided if the debtor chooses to pursue a case and the fees for such services in flexible terms, but gives the debtor the option to pursue a case or not, with little or no fee for services if the debtor chooses not to proceed.  Again, the requirements for a written contract apply to all attorneys who are debt relief agencies with respect to all assisted person, even if the assisted person is a creditor or a landlord.


The Act’s imposition of new duties and disclosures on those counseling individuals on consumer bankruptcy cases are steps in the right direction on bankruptcy reform.  However, as with much new legislation, there are gaps and pitfalls in the statutory language which bankruptcy practitioners and clients need to watch closely.  Issues presented by the statutory language will likely be addressed by Congress or in the jurisprudence on a case-by-case basis.

IV.
Abuse Prevention and Deterrents in Bankruptcy Filings

The Act includes a number of provisions to discourage abuse of bankruptcy filings in consumer cases.  These provisions discourage abuse in several ways, including increasing secured creditors’ protections during the bankruptcy process, requiring prompt filing of schedules and other information, adjusting notice requirements to ensure certain creditors receive notice, requiring Chapter 13 plans to extend to five (5) years for debtors with income above the statutory threshold and limiting the extent to which real estate assets can be held in bankruptcy.  Several of these important limitations are discussed below.

A.
Non-Dischargeable Debts are Expanded for Luxury Goods

The Act expanded type of debts that are non-dischargeable bankruptcy.  The most important changes for banks and credit grantors are for luxury goods.  Luxury goods which are not presumed to be non-dischargeable include:
I.
Consumer debts owed to a single creditor and aggregating more than $500 for luxury goods or services incurred by an individual debtor on or within 90 days before the bankruptcy filing.

II.
Cash advances aggregating more than $750 that are extensions of consumer credit obtained by an individual debtor on or within 70 days before the bankruptcy filing.


The Act has also expanded or left in place many debts that were non-dischargeable before the Act:

· The non-dischargeable tax debts have been expanded.
· Debts for money, credit, etc. obtained through fraud or false statement in writing.

· Debts that require timely requests for discharge ability termination.  If a creditor lacks notice or does not have actual knowledge of the case in time to make such a request, death or injury caused while intoxicated has been expanded to include not only operation of motor vehicles but also vessels and/or aircraft.

· Domestic support obligations.

· Non-dischargeable student loans have been expanded to include for-profit and non-governmental entities.

· Debt incurred to pay state and local taxes.

· Debt incurred to pay fines and penalties.

· Non-support obligations incurred in a divorce or separation.

· Homeowner association, condominium and cooperative fees.

· Fees on prisoners.

· Pension, profit sharing debts.

B.
The Homestead Exemption is Limited to $125,000 

The Act places new limitations on the amount of a debtor’s homestead exemption, presumably to address state law jurisdictions like Florida and Texas which provide an unlimited exemption.  Now, the debtor may only exempt up to $125,000 of interest in a homestead that was acquired within the 1,260-day period prior to the filing.  But, calculation of that amount does not include any equity that has been rolled over during that period from one house to another within the same state.  Also, debtors may not exempt more than $125,000 under a state-law homestead exemption if the debtor has engaged in certain criminal conduct or violated securities laws irrespective of a higher state homestead exemption.  Of course, to the extent that the homestead was obtained through fraudulent conversion of non-exempt assets during the 10-year period before the filing, the exception is reduced by the amount attributable to the fraud.  These exemptions to the homestead exemption were specifically designed to redress the windfall to corporate executives convicted in corporate fraud cases like ENRON and Worldcom.
A debtor still has the ability to choose state or local law exemptions over federal exemptions when filing its bankruptcy petition.  Nonetheless, for those debtors choosing state exemptions, Section 522 of the Bankruptcy Code modifies and limits the homestead exemption:
…a debtor may not exempt any amount of interest that was acquired by the debtor during the 1,215-day period preceding the date of the filing of the petition that exceeds in the aggregate $125,000 in value in – 


(A)
Real or personal property that the debtor or the dependent of the 
debtor uses as a residence;


(B)
A cooperative that owns property that the debtor or a dependent of 
the debtor uses as a residence;


(C)
A burial plot for the debtor or a dependent of the debtor; or


(D)
Real or personal property that the debtor or dependent of the 
debtor claims as a homestead.


This limitation does not apply to any interest of the debtor in a prior principal place of residence (prior to the 1,215-day period) which is transferred into the current principal residence of the debtor.  Also, even if a debtor chooses his local or state law exemption which may be more expansive than the federal exemption, the Bankruptcy Code is modified so that a debtor may not claim more than $125,000 as a homestead exemption if the Court:  

(A)
Determines after a notice and a hearing, that the debtor has been convicted of a felony…which…demonstrates that the filing of the case was an abuse of the provisions of this Title; or


(B)
The debtor owes a debt arising from:



(i)
Any violation of state or federal security laws;



(ii)
Fraud, deceit or manipulation in a fiduciary capacity in connection 

with the purchase or sale of any registered security;



(iii)
Any civil remedy under §1964 of Title 18; 



(iv)
A criminal act, intentional or willful or reckless misconduct that 

causes injury to others in the preceding five years.


C.
Fair Notice in Consumer Cases


The Act modifies §342 of the Bankruptcy Code to significantly expand the notice obligations that a debtor has to its creditors.  It requires that, if within 90 days of commencement of the bankruptcy case, a creditor supplies the debtor—in at least two (2) communications sent to the debtor—with current the account number of the debtor and the address at which such creditor requests receipt of such correspondence, then any notice to the debtor and any notice that debtor may be required to send to such creditor must be sent to such address and include such account number.  11 U.S.C. §342.  For consumer cases, a creditor may at any time file with the court and serve on the debtor a notice of address to be used to provide notice to the creditor in a case.  A monetary penalty may not be imposed on a creditor for a violation of the automatic stay provisions of §362(a) unless the conduct that is the basis for such violation occurs after the creditor receives notice in accordance with the procedures outlined above.

The Act also modifies §521 by adding a new paragraph (e) which requires an individual debtor in a Chapter 7 or 13 case to provide to the trustee (not later than 7 days prior to the first meeting of creditors) a copy of the debtor’s federal income tax return or the most recent tax year ending immediately before commencement of the bankruptcy case and for which a federal income tax return was filed.  The debtor is also required to provide copies of such tax returns to any creditor that makes a timely request to the debtor, at the request of the court, United States Trustee or any party in interest, must also provide copies of the federal tax returns and amendments filed with the taxing authority that were not filed for the previous period proceeding the order for relief.  In Chapter 13 cases, there is also an extended disclosure requirement concerning a debtor’s income expense for the prior tax year and the debtor’s monthly income.  11 U.S.C. §1308.
D.
Serial Filings


The Act also seeks to deter the so-called serial bankruptcy filer by expanding the time between discharges.  Under the Act, the time between subsequent Chapter 7 discharges is increased from 6 to 8 years.  The debtor also must wait 2 years after receiving a Chapter 13 discharge to re-file or 3 years if the debtor received a discharge under Chapters 7, 11 or 12.  Moreover, the automatic stay terminates 30 days after a bankruptcy petition is filed if a previous Chapter 7, 11 or 13 was dismissed within the preceding year (unless the subsequent case is filed in good faith).  A history of previous filings gives rise to a rebuttable presumption under various circumstances including a presumption of bad faith. 

E.
Adequate Protection under §1326


The new §1326(a)(1)(C) requires a Chapter 13 debtor to make adequate protection payments directly to a creditor holding an allowed claim, secured by personal property to the extent the claim is “attributable to the purchase of such property by the debtor” for that portion of the obligation that becomes due after the order for relief.  These payments are to commence 30 days after the filing of the plan or the order of relief, whichever is earlier.  11 U.S.C. §1326(a)(1).  Under the old law, the burden was on the secured creditor to file a motion with the Bankruptcy Court requesting adequate protection.  

Plan payments to such creditor are to be reduced by the amount of such adequate protection payments and the trustee is to be provided evidence of the payments, including the amounts and dates of the payments.  11 U.S.C. §1326(a)(1).  The new requirement, promises that bookkeeping headaches for the debtor, the debtor’s attorney and the Chapter 13 trustee who must be tracking a separate set of payments in and integrate these amounts in the plan’s payment requirement.

The Act’s adequate protection provision is  obviously designed primarily for car lenders.  As a practical matter, although it technically applies to appliance and furniture creditors, it is unlikely they will do much to enforce these provisions because the adequate protection amounts would be minimal and these creditors do not want the property back if they can collect anything at all in their claims.  The amount of adequate protection payments presumably will initially be set by the debtor and be based on the rate of the collateral’s depreciation as has been practice to date.  This can be calculated for a vehicle by looking at a change in the industry guide values over the previous few months.  However, if a claim is substantially over-secured, and will remain over-secured, there should be no need for adequate protection payments or they should be nominal.  However, over secured claims in the auto-financing business are rare.  
There is no requirement that the payments be made in any particular time intervals.  For ease of administration, a debtor may wish to make one monthly payment, directly to the attorney’s office to facilitate bookkeeping and provide evidence to the trustee.  There would appear to be no down-side to such a practice when the payment pre-confirmation is less than a full-plan payment as would usually be the case, since the amount paid will be deducted from the plan payments due.  
The statute does not specifically state whether adequate protection payments end as of plan confirmation.  11 U.S.C. §1326(a)(1)(C).  There is nothing in the provision that gives an ending date.  However, the plan is required by new language in §1325(a)(5) to provide that payments on allowed secured claims under the plan be sufficient to provide adequate protection.  11 U.S.C. §1325(a)(5).  The remedy for failure to make adequate protection payments is likely to be relief from the automatic stay, the same remedy as exists under current law for failure to provide adequate protection.  11 U.S.C. 362(a).  The main difference is that current law in effect places the burden on a creditor to demand adequate protection usually by filing a motion.  11 U.S.C. §361.  However, a creditor will still have to file a motion for relief from stay if adequate protection payments have not been provided, and the court may well allow a debtor to cure such a default in payments.  Theoretically, a failure to make payments required by §1326 could also be grounds for dismissal.  11 U.S.C. 1307(C)(4).
V.
Conclusion


There is no question that the provisions of the Bankruptcy Code have been changed in many significant respects as a result of the 2005 amendments.  There is also no question that many debtors, especially those priced out of bankruptcy relief due to the increased costs, will be negatively impacted by those changes.  And there is no question that some debtors will have to pay more to some creditors.  However, debtors and creditors alike may be surprised to find that some of the supposedly pro-creditor changes in the Code could benefit some consumer debtors, or at least, it is unclear whether creditor-grantors have achieved their sought-after reform.  If human beings and the bankruptcy system work together to try to make sense out of the Act, consumer bankruptcy will remain a useful fresh start for some families. 
�  Under Federal Rule of Bankruptcy Procedure 9011(c)(2), if the Court initiates the proceeding, any monetary sanction must be payable to the Court.


�  In this case, the Connecticut Bar Association has challenged the constitutionality of certain provisions in the Act which bring attorneys within the definition and restrictions placed on debt relief agencies.


�  See, 28 U.S.C. §1930(f) for new fee waiver provisions.
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